persons has led to the creation of elaborate programs for the surveillance of federal employees.' The same considerations require protective measures among those who, nominally in private employment, produce or develop secret weapons for the military establishment. Thus the Department of Defense requires clearance of defense contractors and their employees before they may have access to classified materials .2 and the Atomic Energy Commission has a statutory mandate to investigate the "character, associations, and loyalty," of those to whom it entrusts "restricted data."
3 But neither of these martial agencies exercises as much sway over the livelihood of private citizens as does the United States Coast Guard. Better known for its unceasing attention to wrecks, buoys, and icebergs, 4 LoYALTr-Szcuiury PROGRAM (1953) . Exec. Order No. 10450, 18 FE. RZG. 2489 , made "security" rather than "lyalty" the controlling standard throughout the executive branch.
SECURITY TESTS
The risk of exclusion that the seaman faces today may reach other occupations tomorrow. The Port Security Program itself rests more lightly on other waterfront workers than on seafarers. A longshoreman (or a shipping company officer or a racketeer) needs a Port Security Card only if his business takes him to docks where cargo of a military nature is being handled. But if the Commandant of the Coast Guard so decides and by regulation so prescribes, the whole waterfront may be closed." Similarly, the confinement of Defense Department screening to private employees on highly classified contracts is, as things stand, largely a matter of forbearance. An apprehensive Secretary might decree that all employees of all contractors must be above suspicion, unless some restrictions are imposed by the courts or by Congress. And congressional scrutiny of executive action is likely to be expansive rather than restrictive in its results when the national security is invoked. As will appear, the sweeping Port Security Program rests on almost offhand legislative response to the Korean War." Another crisis might direct anxious official attention to power plants, or steel mills, or railroads, or any number of other vital industries.
Consequently, a close look at the Port Security Program has relevance beyond the circumstances that involved the Coast Guard in communist-hunting. The legal issues--the power of the Government to deny private employment, the authorization of the Coast Guard to undertake this program, the adequacy of the standards and procedures it employs-may, if they are confirmed by usage or by judicial approbation, affect the lives of many who are not poor seamen.
Communism and the Shipping Industry
If the state of the world makes sabotage and espionage real dangers, the shipping industry is undoubtedly vulnerable. Ships and docks are bottlenecks through which pass most military equipment bound overseas; and both are acutely flammable types of structures. The accidental catastrophe at Texas City in 1947 13 now makes insignificant the Black Tom explosion on the Jersey City waterfront in 1916; but at the time Black Tom was a spectacular feat of sabotage.
14 The same rings of German agents who perpetrated the Black Tom explosion were for a while equally successful in planting incendiary bombs in ships' cargoes so that they would catch fire at sea; 1 3 their dupes were said to be dock workers with pro-German or anti-British sympathies. spies or couriers for spies. There was a lively traffic in such shady characters during the early years of both World Wars.' 7 No significant episodes are reported after our entry into World War II. 18 By that time our security apparatus, and our procedures for the detention of dangerous enemy aliens, were much better organized.L Part of that apparatus was a program, then as now administered by the Coast Guard, for limiting access to waterfront installations ;20 but so little has been disclosed about its operation that it is not feasible to apportion the credit for our immunity from sabotage. The methods used combined blanket surveillance of property and personnel by the Coast Guard with pinpoint apprehension of known saboteurs by the FBI.
The outbreak of the Korean War created a situation not unlike that in the two World Wars before America became a belligerent. We were not fully at war, with all the restrictions on movement and the sealing of boundaries that then follow; yet we were very decidedly the arsenal of democracy, and it was now to the interests of international communism by political strikes and other devices to cripple our supply lines to Asia and our rearming of western Europe. 21 just as the Germans had friendly contacts with compatriots here who had no love for the Allied cause, so communism had its American sympathizers.
Nowhere had they infiltrated more deeply than in some sectors of maritime labor. The miserable conditions of life at sea, and the scarcely better lot of longshoremen, provided in the 1930's a fertile soil for militant communism, and for militant unions. 22 The unions faced a chronic oversupply of labor, accentuated by foreign competition with the weak shipping industry. 23 But in the last two decades, while the Government supported them with the Wagner Act 24 and the shipowners with subsidies, 23 18. In November, 1947, J. Edgar Hoover, Director of the FBI, said: " [T] his nation came through the war with no enemy-directed acts of sabotage. The enemy espionage efforts were thwarted. . . ." N.Y. Herald Tribune, Nov. 16, 1947, p. 45, col. 3. 19. See WEYL, op. cit. supra note 14, at 173 et seq.; Brecht, The Concentration Camp, 50 Cor. L. REv. 761, 766 (1950) ; Note, Intermal Security Act of 1950 , 51 COL. L. REv. 606, 653 (1951 .
20. See notes 44 and 127 infra. 21. See, e.g., accounts of the efforts of the French Communist Party to interfere with shipments of war materials to Europe. N.Y. Times, Feb. 17, 1950, p. 16, col. 2; id., Feb. 20, 1950, p. 24, col. 2; id., Feb. 24, 1950, p. 12, col. 3. 22. See, e.g 
.
for their members. 26 Much of the militancy meanwhile was expended on internal and inter-union strife.
2 7 It was not of a particularly gentle sort, either. Sailors, if they needed instruction in strongarm methods, had long been exposed to it by their masters.
Under these circumstances, many of the contests within and between unions involved pro-and anti-communist alignments. As elsewhere in the labor movement, the AFL-CIO division had some correlation with communist influence, though the plethora of unions in the industry may result from routine rivalry as well as from political schisms. 2 Without attempting to unravel all the strands, it does appear that three unions-the National" Maritime Union (deckhands), the Marine Cooks and Stewards, and the International Longshoremen's and Varehousemen's Union-have been communist-dominated. Before Korea the NIU, headed by Joseph Curran, turned to an anti-communist position ;29 it is still in the CIO. The other two, led by Hugh Bryson -(ICS) and Harry Bridges 31 (ILWU), were expelled from the CIO when the CIO purged itself of allegedly communist-controlled unions in 1950.Y This action did not materially weaken the strong leadership of either Bryson or Bridges,a although a CIO splinter (Pacific Marine Stewards broke off from the MCS, and three important anti-communist locals remained in the ILWU.
This brief account of a stormy history is significant for two reasons. It lends support to those who argue that the industry contains many communists, not of an ineffectual intellectual type. And it helps to explain the absence of widespread union opposition to the Port Security Program. Most unions were already belligerently anti-communist, either on principle or as a tactic against rival unions. Sometimes (as in the case of the NMU) this position was held with the extra zeal of the recent convert. When one superimposes on security considerations the attraction of ridding the industry of communist elements, it becomes understandable that the unions and the employers should now join in support of the Security Program.
Though no one would accuse the management groups of communist sympathies, there have been charges that they found advantageous and even encouraged the divisions among labor on the communist issue. 34 Indeed, the employers doubtless have profited from this strife to the extent that it dissipated the energies of union leaders. However, the inconvenience of dealing with competing unions, with the risk of work stoppages in which employers are helpless, must check somewhat employers' satisfaction over labor's squabbles, as well as any impulse to foment them. In any case, such employers' associations as the Pacific Maritime Association, the New York Shipping Association, and the National Association of Stevedores have actively supported the Port Security Program.
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The Coast Guard's Role in the Voluntary Security Program
Although the Coast Guard traditionally has been close to the maritime industry because of its responsibility for marine safety, it did not acquire supervisory control over the licensing and certifying of merchant marine personnel until 1942. The Coast Guard inherited these powers from the Bureau of Marine Inspection and its predecessor bureaus in the Department of Commerce which for more than half a century had handled these functions.
3 6 The controls include the issue of licenses and certificates to applicants upon their satisfying prescribed standards of suitability, experience, and Sept. 24, 1950 , p. 106, col. 5. 41. 40 STAT. 220 (1917 ), as amended, 50 U.S.C. § 191 (Supp. 1952 . This statute provides that:
[T]he Secretary of the Treasury may make, subject to the approval of the President, rules and regulations governing the anchorage and movement of any vessel, foreign or domestic, in the territorial waters of the United States, may inspect such vessel at any time, place guards thereon, and, if necessary in his opinion in order to secure such vessels from damage or injury, or to prevent damage or injury to any harbor or waters of the United States, or to secure the observance of the rights and obligations of the United States, may take, by and with the consent of the President, for such purposes, full possession and control of such vessel and remove therefrom the officers and crew thereof and all other persons not specially authorized by him to go or remain on board thereof. There was thus in being no legal authority for port security measures when South Korea was invaded by the communists in June, 1950. And until the declaration of a national emergency, the 1917 statute could not be invoked. Consequently, on July 22nd the Secretaries of Labor and Commerce with the approval of President Truman issued an invitation to leading shipowners and maritime union leaders to confer two days later on "questions of national security," specifically on ways of preventing communists from remaining active in the American merchant marine. 40 Representatives of all invited major maritime unions, of the various maritime associations and steamship companies, and of the interested Government agencies attended the conference in Washington. A voluntary plan to weed out communists from the merchant marine during the Korean emergency was agreed upon. Neither Harry Bridges' ILWU nor Hugh Bryson's Marine Cooks and Stewards had been invited to this conference, but representatives of the three anti-communist locals 47 of the ILWU nevertheless attended and signed the agreement. The core of the agreement was an undertaking by the Coast Guard to determine, on the basis of information furnished by the Federal Bureau of Investigation and the Office of Naval Intelligence, what persons in the merchant marine were poor security risks. All the parties then agreed, quite without legal authority, to deny such persons the right to sail. The resolution provided, in occasionally picturesque language:
"We, the representatives of Maritime Labor, and employer organizations in the Maritime industry, in the current crisis caused by the Communist invasion of Southern Korea, hereby declare ourselves bound by the following policy:
"(1) We pledge full cooperation to the United States Government in the entire period of the emergency.
"(2) We recognize that certain men, because of being known as Communist Party card carriers, subversives, or who are notorious as consistently carrying out policies of the Communist Party, will be classified as bad security risks by the military or proper Government authorities. " 1170 1952-1953 jected by the United States military or proper Government authorities as a bad security risk. "(4) If such a man is thus rejected, the Union involved immediately will furnish a replacement. However, the Union or the employee involved, shall have the right to appeal the case before a proper review board, if it feels the classification of any individual is improper or incorrect.
" (5) No man shall be classified as a bad security risk as a means of discrimination because of union activity.
"(6) In any review board set up to review such appeals organized labor and management shall have proper representation as follows: In each principal port one man shall represent the employers, one man shall represent the union, and one man from the Coast Guard. A National appeals board shall be set up in Washington, D.C., comprised of representatives from each group in a similar representation. "(7) Should any union or organization not here signatory by phony demonstrations, bogus picket lines. etc., endeavor to delay or obstruct vessel movements, all unions signatory shall not assist, condone, or support such movements but shall keep the vessels sailing. "4S
The Coast Guard immediately began screening merchant marine personnel on the West Coast and by August was also screening seamen on foreignbound voyages of American merchant vessels from East and Gulf Coast ports.
4 9 The rough procedure adopted was for the Coast Guard Shipping Commissioner in each port to go aboard a ship and check the name of any person desiring to sign on against a secret list in his possession. Anyone whose name appeared on the list was declared to be a poor security risk; under the agreement management refused to allow him to sign on; the appropriate union sent a replacement from its hiring hall. The tripartite appeal boards called for by the agreement were never established under the voluntary program, but there was an informal interim procedure of appeal to a designated Coast Guard officer in each port and from him to a five-officer board in Washington. In addition, any reject who considered himself improperly screened was encouraged to forward his complaint directly to the Commandant in Washington. The Coast Guard blamed its tardiness in setting up the tripartite boards on the necessity of having all management and the union nominees to the boards fully investigated by the FBIV? 48. N.Y. Times, July 25, 1950, p. 51, cols. 2, 3. 49. Two independent screening programs for longshoremen were also initiated in 1950. In Boston the NMU set up its own screening procedure. N.Y. Times, Aug. 22, 1950 51 hurriedly passed by both houses and signed by the President on August 9, 1950, is entitled "An Act to authorize the President to control the anchorage and movement of foreign-flag vessels in waters of the United States when the security of the United States is endangered, and for other purposes." Its text is as follows:
"Whenever the President finds that the security of the United States is endangered by reason of actual or threatened war, or invasion, or insurrection, or subversive activity, or of disturbances or threatened disturbances of the international relations of the United States, the President is authorized to institute such measures and issue such rules and regulations "(a) to govern the anchorage and movement of any foreign-flag vessels in the territorial waters of the United States, to inspect such vessels at any time, to place guards thereon, and if necessary in his opinion in order to secure such vessels from damage or injury, or to prevent damage or injury to any harbor or waters of the United States, or to secure the observance of rights and obligations of the United States, may take for such purposes full possession and control of such vessels and remove therefrom the officers and crew thereof, and all other persons not especially authorized by him to go or remain on board thereof; "(b) to safeguard against destruction, loss, or injury from sabotage or other subversive acts, accidents, or other causes of similar nature, vessels, harbors, ports, and waterfront facilities in the United States, the Canal Zone, and all territory and water, continental or insular, subject to the jurisdiction of the United States ... . 
On
The Initial Screening Process
The administrative keystone of the security program is the provision in the Executive Order that any person employed on any vessel of United States registration or seeking access to any vessel or waterfront facility within the jurisdiction of the United States may be required to carry identification credentials issued by or otherwise satisfactory to the Commandant of the Coast Guard. 62 Under this authority the Commandant adopted separate but similar procedures for the seagoing trades and waterfront employees. Since seagoing personnel already are required to hold a federal license or certificate, the regulations provide a method for stamping these Merchant Marine Documents "validated for emergency service" when security clearance has been granted. 63 The normal validation procedure requires the seaman to apply in the prescribed manner at any Coast Guard Marine Inspection Office. The Office will forward the application to the Commandant in Washington, where it is checked against the files to see if they disclose derogatory information about the applicant. The files contain reports from the various investigative agencies of the Government, such as the FBI and the intelligence branches of the armed forces. The Coast Guard does not employ its own investigators in this program and does not attempt to verify the derogatory information or any evaluation that may be placed on it by the reporting agencies. On the basis of this processing, the Commandant decides whether security clearance will be granted. 64 The office of application is then notified of the Commandant's decision, and either prepares validated documents for the applicant or a form letter of rejection; these are generally held in that office until picked up by the applicant. 6 " While awaiting clearance, which usually takes about six weeks, the applicant may not sail in any restricted ship unless he can get a "trip letter" from the local Coast Guard Office. 66 Validated documents or a trip letter are the only acceptable credentials for employment on restricted vessels.
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Because longshoremen and other waterfront workers do not have to hold licenses, a slightly different procedure was adopted for them. The Commandant has prescribed certain identification credentials that are considered acceptable for entry into restricted port areas; among them are validated Mer- 66. 33 id. § 121.07 provides that security clearance "may be given in the form of permission for employment for one voyage, or for a specific length of time, or by the issuance of a document bearing evidence of security clearance." The trip letter procedure is based on this provision. This letter is good for only one trip on one vessel mid is generally not issued unless the applicant already has an assured job and theie is a shortage in his rating. The Commandant's Regulations provide that in making the required determination he may consider whether, on all the evidence and information available, "reasonable grounds" exist for the belief that the individual:
"(1) Has committed acts of treason or sedition, or has engaged in acts of espionage or sabotage; has actively advocated or aided the commission of such acts by others; or has knowingly associated with persons committing such acts; or, 68. Ibid. Other credentials deemed satisfactory by the Commandant are identification credentials issued by federal law enforcement and intelligence agencies to their officers and employees, and credentials issued to public safety officials (e.g., police and firemen) when acting within the scope of their employment.
69. 33 id. § 125.15. A sponsor is required to certify that the applicant is employed in work connected with the waterfront or is a member of a maritime union, and that the applicant's statements on his application are true to the best of the sponsor's Imowledge. 33 id. § § 125.19, 125.25. 70. 33 id. § 125.37, relating to requirement of credentials on barges on the Great L!:es and western rivers, was amended to allow issuance of temporary letters of clearance at the discretion of District Commanders if applicant has applied for a Port Security Card and his service is necessary to avoid delay in the sailing of the vessel. 17 FmD. Rn-. 2503 Rn-. (1952 RE. 7537 (1951) , provided that "no licensed officer or certificated man" shall be employed on a vessel unless cleared. This provision was once again amended by Exec. Order No. 10352, 17 FED. RE. 4607 (1952) , to provide that "no person" shall be employed on a vessel unless cleared.
72. Exec. Order No. 10173, § 6.10-1, 15 FED. REG. 7005 (1950) .
"(2) Is employed by, or subject to the influence of, a foreign government under circumstances which may jeopardize the security interests of the United States; or, "(3) Has actively advocated or supported the overthrow of the government of the United States by the use of force or violence; or, "(4) Has intentionally disclosed military information classified confidential or higher without authority and with reasonable knowledge or belief that it may be transmitted to a foreign government, or has intentionally disclosed such information to persons not authorized to receive it; or, "(5) Is or recently has been a member of, or affiliated, or sympathetically associated with, any foreign or domestic organization, association, movement, group, or combination of persons (i) which is, or which has been designated by the Attorney General as being totalitarian, fascist, communist, or subversive, (ii) which has adopted, or which has been designated by the Attorney General as having adopted, a policy of advocating or approving the commission of acts of force or violence to deny other persons their rights under the Constitution of the United States, or (iii) which seeks, or which has been designated by the Attorney General as seeking, to alter the form of the Government of the United States by unconstitutional means: Provided, That access may be granted, notwithstanding such membership, affiliation, or association, if it is demonstrated, by more than a mere denial, that the security interests of the United States will not thereby be jeopardized." 73 These criteria will be recognized as essentially those of the Federal Employees Loyalty Program; 7 4 they recur, with modifications and embellishments, in other loyalty and security programs.7 For waterfront employees the Coast Guard Regulations include additional criteria which are already part of the normal licensing standards for seamen. 7 0 They refer to non-political disqualifications like insanity, drunkenness on the job, narcotics addiction, and illegal presence in the United States. 7 It may be worth noting that the apparent harshness of the standard in the Executive Order is somewhat mitigated by the reference to "reasonable grounds" in the Regulations. This echoes the original wording used in the Federal Employees Loyalty Program, The Review Process The Commandant's determination that clearance will be denied is presented to the applicant as an accomplished fact. A form letter notifies the applicant of the denial and of his right to appeal. This opportunity is created by Executive Order 10173, giving "persons who are refused employment or who are refused the issuance of documents or who are required to surrender such documents" an appeal to tripartite boards.
The Executive Order directs the boards to insure appellants "all fairness consistent with the safeguarding of national security." 8 0
Although the Regulations implementing the Executive Order provided for a tripartite board in each Coast Guard District, the clearance of union and management board members continued to delay matters. As a result, the informal appeal procedure of the voluntary program was retained for several months before the formal procedure was in operation. Under the tripartite system as finally established, the board member who represents the Coast Guard is designated chairman; for each case he chooses the other members from panels of management and labor members. An appellant is notified in advance of the composition of the board which will hear his appeal and may peremptorily challenge one management and one labor member of the board. Any member may be challenged upon a showing of good cause.
8 '
The appellant may (but need not) make a written answer to the "charges" -that is, to the notification in general terms that he fails to satisfy one or more of the criteria. If he wants time to prepare for the hearing, we are advised that continuances are freely given. At the hearing, the appellant may be represented by counsel or other representative of his own choosing, and may elect whether the hearing is to be conducted in open or closed session. But in either case the chairman is given authority to prevent any disclosure of data inimical to the security of the United States. A verbatim record is kept and in case of an adverse ruling by the Commandant the appellant may obtain a copy of it.8 s2 The chairman is responsible for the conduct of the hearing. At the outset, the appellant is told that he is not on trial, but that the board is convened to allow him to present evidence to show why he should be cleared. Indeed, the board members are directed to avoid the attitude of prosecutor, 8 a 3 and the Coast Guard presents no evidence. The only evidence adduced is that which comes from the appellant, either on his own initiative or in response to questions by the board. An appellant has an option whether or not to testify under oath, is under no compulsion to answer questions, and, in general, can present his evidence in any way he desires. The scope of the board's questioning in these hearings appears to have been virtually unlimited: questions about economic or political views, family affairs, or church affiliations are apparently frequent. Many of the questions are based on information contained in the investigating agency's file, which all board members usually read before the hearing. It is said to be common practice for the chairman to question an appellant about every piece of derogatory information in the file, unless the questions might reveal the source of the information. The appellant may not see the contents of the file. Thus information about which questions are not asked will often not be revealed to the applicant during the hearing. In some instances, however, boards have suggested to an appellant that it would be a good idea for him to submit some particular type of evidence so that it would appear in the record.
8 4 This is probably an oblique way of giving the appellant an opportunity to refute allegations which, supposedly for security reasons, the boards do not raise at the hearing.
Upon the basis of this hearing and the file, the board makes its recommendation to the Commandant. 85 A statement of reasons is included, as well as any dissent with a signed statement of the dissenter's reasons. The recommendation of the board is not disclosed to the appellant. The Commandant may then make his decision or remand the case to the board for further information. Finally the appellant is notified of the Commandant's decision to grant clearance or to sustain the denial.
If the Commandant's decision goes against the appellant, he has a further right of appeal to the National Appeal Board, which sits only at Coast Guard Headquarters in Washington. This tribunal has a tripartite membership and procedures identical to those of the regional boards. 80 Once again a recommendation is made to the Commandant who makes a final determination to grant or deny clearance and notifies the appellant. 85. "If, after considering all relevant factors, the Board is of the opinion that the national security will not be endangered by security clearance, it shall so recommend; otherwise, an adverse recommendation shall be made." If the board feels further investigation should be made on any material matter it may so recommend, identifying, if possible, the persons or sources from which additional data should be sought. Exec. Order
No. 10173, § 6.10-9, 15 Fx. REG. 7005 (1950) .
86. 33 CODE FED. REs. § § 121.25 (e), 121.27, 121.29 (Supp. 1952) .
87. 33 id. § 121.31. This provision states, "The Commandant is the final authority to grant or deny security clearance." appeal procedure amounts to two opportunities to convince the Commandant, through the boards, that his original determination %as wrong. At no stage does anyone other than the Commandant have authority to make a decision. And, if clearance is subsequently granted, the Regulations do not provide for reimbursing an appellant for his expenses and enforced idleness.
The Program in Operation
These seemingly elaborate arrangements are shot through with inadequacies. They begin with a determination of ineligibility in which the seaman has no voice, and of which indeed he has no notice until he is denied clearance. The denial is a form letter couched in stereotyped terms. In the common case, that of alleged subversive associations, the letter merely parrots that portion of the Regulation making such association a criterion for denial. Sometimes the form of denial used goes so far as to state that the Communist Party is the organization in question. But, so far as we know, no more information is given. There is no way to compel a bill of particulars. Times and places may be vouchsafed at the appeal session, if the Coast Guard's chairman finds any in the file and thinks it discreet to disclose them. Anything resembling confrontation with the evidence or with adverse witnesses is again a matter of grace. If the regional board makes an unfavorable recommendation, the appellant to the National Board is left to guess what charges he failed to refute. Finally, it is worth repeating that the appellant's shots in the dark are all aimed at the inaccessible Commandant, who decides but does not hear. In no way can one fit together pieces to make out a hearing in the conventional administrative law sense. The whole tenor of the Coast Guard scheme is that the seaman's opportunity to speak is to be considered an appeal from action already taken on undisclosed evidence.
Records of actual hearings are rarely available, and in any event would not tell us much about the ultimate bases of judgment, because the student can never know what has been withheld. But the inadequacy of the formal record only emphasizes the burden on the appellant. Litigation involving the program, shortly to be described, has uncovered some interesting bits and pieces, a summary of which may add color to the general criticisms just made. How representative these instances are, one cannot say.
In one case, the Commandant stated in affidavits the formal allegations against some of the plaintiffs seeking to enjoin the progr-am, and then summarized the conclusions that led to denial of clearance8 s Ordinarily these conclusions would never be disclosed to the appellant. Thus, as to one Parker, the charge was that "you have been affiliated with or are a member of the Communist Party and sympathetic to its policies and principles." Clearance was denied, the Commandant said, because it was established that Parker was a Party member in 1947, and his later behavior was strongly suggestive of continued membership.
9 Allegations and conclusions with respect to other plaintiffs ran as follows:
Mendelsohn: "Believed to be a Communist Party member and to have subscribed to and aided in the distribution of Communist literature and publications." Found to have been a member from 1936, Mendelsohn claimed that he was expelled in 1949. But, the Commandant said, Mendelsohn would rejoin the party if it would accept him." Kulper: "Believed to be affiliated with or sympathetic to the principles of organizations, associations, groups, or combinations of persons, subversive or disloyal to the government of the United States." Communist Party membership was not established, only "distribution of literature of the Communist Party" and other sympathetic behavior. The regional board recommended clearance; the Commandant's decision is unknown. 94. Id. at 22: ". . . has been to Moscow; that he has refrained from joining the Communist Party only because of his belief that such action would be displeasing to his mother; that he is a Communist sympathizer; has solicited people to join the Party; habitually reads Communist literature; that he wrote to Judge Learned Hand of the United States Court of Appeals for the Second Circuit complaining that Judge Medina was not impartial in the recent trial of Communist leaders, that he had failed to select a jury properly, and was doing his utmost to influence the jury against the defendants. He was reported to have torn down an American flag at a MC&S meeting in Cleveland, One longshoreman's case alleged and found repeated drunkenness on the job. 95 This scanty sample of cases illustrates the limited extent to which the wholly stereotyped initial charges are ever amplified. It also suggests that a bench mark for denial of clearance is recent Party membership (or intimate association equivalent to membership) and subsequent behavior consistent ith continued membership. One would therefore expect the questioning at hearings to probe directly for the appellant's rejoinders to evidence of Party activities at specific times and places. But if we turn to the transcripts of tvwo hearings that were involved in another case (involving different individuals from those just listed) we find that the interrogations merely skirt the supposedly crucial issues.
Guy J. Wickliffe, a Negro waiter and member of the Marine Cooks and Stewards, was charged, in the usual meaningless terms, with affiliation or sympathy with a subversive group, etc. The chairman described this charge as "a general letter which is written to everyone." At the hearing, in February, 1951 , the chairman first let it be knovn that the subversive group which the Commandant had in mind was the Communist Party; and later, in a burst of candor, revealed that Wickliffe was reported to be a Party member in June, 1950. But his only specific questions were directed to Progressive Party activities in 1948, to certain peace rallies, and like matters. Wickliffe denied Party membership. Pressed by Wickliffe for details about his alleged Party activity, the chairman said that he had been informed of none. The entire hearing lasted one hour and forty minutes, and much of that time was taken up with extended remarks by the appellant and the union representative who accompanied him, about general issues of communism and the position of Negroes. 9 0 George B. Rogers, who had been sixteen years at sea as a steward, was also a member of the MCS. While Wickliffe was voluble, Rogers was terse. Wickliffe demanded and got more information about the charges; Rogers neither asked nor got any. Wickliffe was equivocal in his attitudes toward communism; Rogers straightforwardly declared himself as opposed to communism now and in the past, and volunteered several instances of non-communist activity. The only "derogatory" information brought out by the questioning was that in 1948 Rogers had twice rented the basement of his house to Progressive Party members for parties, apparently of the fund-raising type, which he did not himself attend; and that he had bought a ticket in a raffle Coast Guard District, Feb. 13, 1951) .
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HeinOnline --62 Yale L.J. 1181 [1952] [1953] on a Nash car which was sponsored by the Northwest Labor School.01 On the basis of this transcript, the denial of clearance can be explained in only two ways: either Rogers was lying, or the reviewing authorities had a momentary lapse into irrationality. If the Coast Guard had any direct evidence of Party membership in the Wickliffe and Rogers hearings, that evidence was not opened to attack in any way. And if the few circumstantial episodes which were disclosed and which formed the basis for questioning were considered significant, why was the appellant not previously advised of them? A Coast Guard spokesman recently stated: "It isn't long after the Board begins its questions that the man has a pretty good idea of why he's being denied a port security card. He then has a chance to refute." s 08 Is this fair play? Again, as a matter of fairness, is it a merit or demerit of the system that the board has a chance to study the demeanor of the appellant when an unsuspected issue is thrown at him?
Responses to the Program
The lack of wide opposition to the program suggests that the Coast Guard may be entitled to blessings in heaven, whatever its procedural weaknesses on earth. But while we note the dearth of criticism, it is appropriate to recall the prior commitment of the right-wing unions to the program. Injured individuals within their ranks have no effective forum unless the union officers and the union newspaper take up their cause. The likelihood that an injured individual will receive union support is particularly slight if he happens to be in factional opposition to the leadership. In the case of the NMU, there have been dark charges that the leaders have sent the names of such persons to the Coast Guard as security risks. 99 There is no evidence to suggest that the Coast Guard has taken intra-union dissidence as proof of subversion; but it is not likely that it would completely ignore the warnings of practical experts on waterfront communism. Thus far the anti-communist unions have largely confined their criticism to the delays in the early phases of the program and to the replacement of the voluntary program with the statutory one, a move which appeared to reflect on their capacity for self-help. Sept. 14, 1950 (mimeo.) . Joe Curran claimed to have a list of at least 200 "articulate Communists" who were exposed by their position on roll-call votes at the annual convention on two resolutions, one calling for expulsion of all Communists from the NMU and the other promising support to the country in the event of war with Russia. All negative voters and abstainers made Curran's list. N.Y. Times, Sept. 13, 1950 , p. 55, col. 1. 100. See N.Y. Times, Dec. 28, 1950 , p. 45, col. 2. [Vol. 62:1163 Consequently, it has been left to the outcast MCS and ILWVU to question, on behalf of the men, the necessity and legality of the Port Security Program. Initially, it was argued, and with some point, that the program was discriminatory and useless because passengers, who were free of restrictions, could carry out all the dastardly acts feared from traitorous sailors. This was not completely true, because passengers do not have the run of the ship, nor are they likely to accompany critical military cargoes. In any case, the State Department took the edge off this particular charge of discrimination by tightening passport and visa restrictions. 101 An itinerant revolutionary would be hard put to decide whether he would have a better chance of slipping through the mesh as a passenger or as a crew member. A second charge of discrimination was based on the fact that seamen on foreign-flag vessels, even those from communist nations, were allowed to enter our ports and to circulate freely on shore.' 0 But in the McCarran-Walter Immigration Act of 1952,103 we followed Russia's lead in restricting this ancient and amiable indulgence and began to screen foreign seamen as well as our own. The only sanction against foreigners, however, is denial of shore leave in American ports.
Frontal attacks on the good faith and good sense of the program, appearing in publications and resolutions of the left-wing unions, were given formal expression in a unique move by the M1arine "c. The categories of vessels listed in paragraph (a) of this section are considered to be engaged in trade whether at anchor or made fast to a dock, loading or unloading passengers or cargo, or merely in an idle status awaiting passengers or cargo, but are not to be considered to be engaged in trade if laid up or dismantled or out of commission.
"d. By employment is meant the engagement of a person to fill any licensed or certificated berth on board ship whether or not under articles and includes those engaged for standby, relief, or other capacities."
Parker v. Lester had come to trial, Judge Bowen granted defendant's motion to dismiss the indictment in United States v. Gray. 113 He found the Executive Order and the Commandant's Regulations partly invalid. He held that the defendants were denied due process of law because they were not advised of the charges and were not "accorded a hearing thereon." Another statement of the same infirmities, however, was qualified by the court's observation that the "defendants were already in the status of employees in the merchant marine at the time the acts complained of in these indictments were committed." It is not clear whether the court, in making this qualification, meant to draw a sharp line between employees and newcomers. This distinction was not pursued in the briefs on appeal to the Ninth Circuit.
While the appeal in United States v. Gray was pending, Parker v. Lester was finally decided by the district court in April, 1953.114 The court observed: "Where national security is involved, the courts have gone far in permitting limitation of the usual procedural protections."1ia Nevertheless, the plaintiffs were accorded partial relief. " [N] o reason appears why the Commandant could not apprise petitioners of the basis for his initial determination with such specificity as to afford them reasonable notice and an opportunity to marshal the evidence in their behalves ... [A] bill of particulars should be furnished upon demand and the petitioners should be given an opportunity to rebut specific allegations. . ... ,n6 But on another critical issue, the court said, "[The] opportunity for confrontation and cross-examination of adverse witnesses cannot be afforded a petitioner in these situations without destroying the security program. ' 117 While these cases wound their way through the courts, the Coast Guard had gone stolidly ahead with the program. As has been intimated, it mas quite unequal to the initial burden; the entire Coast Guard in October, 1950, numbered about 2,500 officers and 20,500 enlisted men, plus some civilian employees and a handful of hearing examiners. 118 These examiners, acting as board chairmen, bore the brunt of clearing up the backlog of appeals. They were spurred on by importunities rarely encountered by these quasi-judicial officers. One examiner tells us that his office was besieged by the distraught wives and children of unemployed sailors whose cases were unresolved. But in time the docket was cleared up. Early in 1953, the Coast Guard was able to announce that it had completed the screening of about 250,000 waterfront workers and 336,000 seamen, or more than 90 percent of all the active workers in the industry." 0 9 Its task for the future is chiefly to keep up with newcomers, who doubtless account for the less than 10 percent currently in process.
LEGALITY OF THE PROGRAM
Is a program for screening maritime employees authorized by the Magnuson Act? If so, does that Act set up standards sufficiently definite to evade any lingering vitality in the doctrine of improper delegation of legislative powers? Even if the program outlined in Executive Order 10173 is authorized, do the Commandant's Regulations insure maritime workers "all fairness consistent with the safeguarding of national security" as the order directs? Is this direction merely a restatement of the constitutional requirement of due process, or does it attempt to modify traditional constitutional standards? Should not the procedures of any program under the Act be required to conform to the requirements of the Administrative Procedure Act? In a word, just how far can the Government go in barring individuals on grounds of national security from jobs not in the Government, but in the private maritime industry? These are questions that the Supreme Court, one hopes, will eventually face. Not all of these issues have been raised in the two cases now on their way up, but complete analysis of the program requires consideration of each of them.
First let us consider the legal problems that are peculiar to this program, and then, more generally, the requirements of due process in denials of private employment for security reasons.
Authority for the Program
Because evidence is sparse as to just what Congress intended when it passed the Magnuson Act, it may be argued that Congress neither contemplated nor intended to authorize a screening program for maritime employees.2O The Act itself makes no specific mention either of personnel in the maritime trades or of a screening program. It merely gives the President power to institute measures and issue rules and regulations, "to safeguard against destruction, loss, or injury from sabotage or other subversive acts, accidents, or other causes of similar nature, vessels, harbors, ports, and waterfront facilities . .
The bill was drafted in the Department of justice and, upon unanimous consent of the Senate, was introduced by Senator Magnuson as an emergency measure, so there were no prior readings of the bill. The Senator's introductory speech, which came in the midst of debate upon other matters, mentioned the danger of foreign-flag vessels smuggling an atomic bomb or bacteria into the country, declared the need for giving the President authority to control such vessels in American waters without declaring a complete emergency, and stated: "Furthermore, the bill will allow the President to invoke security measures on the waterfronts-that is to say, around the docks. In my opinion, the bill will have the dual effect of helping clean out whatever subversive influences may exist around the waterfronts and of protecting the country from sneak attacks of the sort I have mentioned. Some of the last strongholds of the Communists in this country exist in some of the waterfront unions, despite the efforts of patriotic maritime labor leaders to clean out some of those unions.
"Under the provisions of this bill, the President could, and probably would, call on the Coast Guard, the FBI, or such other Government agencies as he might wish to use, to give us such waterfront security.i' ' 9
Senator Magnuson concluded: "This measure will give the President the authority to invoke the same kind of security measures which were invoked 
1953]
reports on their bills were extremely brief and made no explicit reference to a maritime personnel screening program.
25
Although the wording of the Magnuson Act does not clearly grant authority to the President to initiate a program for the screening of personnel, it can be argued that Senator Magnuson's declaration that the bill authorized "the same kind of security measures" as those taken during the two World Wars shows an intention to authorize a screening program.
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Since the World War II security procedures included personnel screening, Congress must have intended to reinstitute a screening program. And since the World War II screening procedures were more arbitrary than the present program,'-" a fortiori this less arbitrary program must be sanctioned. Moreover, since the World War II procedures were never challenged as unauthorized, Congress had no reason to believe it had to be any more explicit in this legislation than it was in the Act of 1917.128
A realistic layman might conclude that Congress never even considered what measures were to be employed when it passed the Magnuson Act. Indeed, during the trial of the Parker case the petitioners attempted to introduce a letter from Senator Magnuson, purporting to state that the Port Security Program, as it had developed, was not at all like the security measures he had envisaged upon introducing his bill. Guard Officers, who were permitted to subdelegate to Captains of Ports. Such action was to be predicated upon a finding of reasonable grounds to believe that the individual was a saboteur, spy, subversive, unsuitable criminal, drunkard, mental defective, or one "whose presence on board a vessel or on a waterfront facility would, for any reason not listed herein, constitute a menace to the national security or to the safety of life or property." No formal appeal procedure was provided, but a person denied access to or removed from a vessel could submit statements or evidence to the Captain of Port or District Coast Guard Officer who would "if practicable, interview the man concerned and forward the statements or evidence to the Commandant with his recommendations . . . all cases of denial or removal will be reviewed by the Commandant ...and his action will be final."
128. The Government has also argued that Congress has ratified the interpretation given the Magnuson Act by the Regulations by repeatedly enacting appropriations earmarked for the security program. And language granting the President power to "institute such measures and institute such rules and regulations" to safeguard waterfront facilities and vessels seems adequate to authorize d screening program of persons employed on such vessels or waterfront facilities.
Delegation of Power
But a conclusion that this vague grant of power authorizes the President to use a screening program as one measure to safeguard maritime facilities immediately raises another problem. Does the Act prescribe a sufficiently definite standard to avoid invalidity as an improper delegation of legislative power?
There is probably little effective life left in the doctrine that Congress cannot delegate "except under the limitation of a prescribed standard."'O Perhaps where the delegation includes the drastic power to exclude from a calling, some specificity of standards may be required.1 3 ' But the Supreme Court in recent years has consistently upheld such standards as "public interest'ilm and "public convenience, interest, or necessity,"' 33 which are no more precise than the standard implicit in the power delegated in the Magnuson Act. Moreover, some cases have upheld delegations that did not even specify a standard.
3 As for other facets of the delegation question, there is no longer any doubt about the power of Congress to authorize an agency to issue regulations, the violation of which is made subject to criminal sanctions.1 3 5 Nor is there any serious question about the power of the executive to subdelegate to the head of an agency authority delegated to him by Congress.'0 Thus it would appear that the screening program could survive any attack on grounds subsequent statement of legislative history and was thus admissible to show that the program was unauthorized. The court held that the letter vas mere argument. Congress enacted a blanket authorization to the President to delegate to Department heads of improper delegation. There remains only a faint probability that the Court might combine (1) the uncertainty whether Congress contemplated a personnel security program with (2) the absence of any explicit standards for such a program, and invalidate the program on these grounds, in order to avoid reaching the delicate issue of due process.
Due Process of Law and the Administrative Procedure Act
The most direct route for reaching the procedural inadequacies already outlined is to argue that the Coast Guard Regulations are subject to the requirements of the Administrative Procedure Act. 87 There is no doubt that the Regulations prescribe procedures not sanctioned by the APA. For example, Section 7(c) provides that "Every party shall have the right to • ..conduct such cross-examination as may be required for a full and true disclosure of the facts." It must be admitted that this and several other Sections of the APA are violated in the program if that statute is applicable.' 8 By way of Section 5 of the Administrative Procedure Act, however, one avenue of escape from the APA appears to be open to the Government, and another is possible. Section 5 lays down procedural standards to be followed:
"In every case of adjudication required by statute to be determined on the record after opportunity for an agency hearing, except to the extent that there is involved... 141. SEN. Doc. No. 248, 79th Cong., 2d Sess. 226 (1946). force to the present ones. Though the commentary has no special weight as legislative history, what it lacks in authority it makes up in plausibility.
The other possible way out of Section 5 has some of the characteristics of a revolving door-you keep going around if you're not careful. It would appear that the Coast Guard program does not concern a "case of adjudication required by statute"; the 'Magnuson Act is altogether silent about adjudication or hearing. But the Supreme Court in Wfong Yang Sung v. Mc Grath i '0 a deportation case, held that the absence of a statutory provision for an "adjudication . . . after opportunity for an agency hearing" was not decisive of the APA's applicability. The requirement of a hearing might be read into a statute in order to save it from unconstitutionality. If that were the case, as Mr. justice Jackson wrote for the Court, Congress could hardly have intended that a constitutionally required hearing should be accompanied by fewer safeguards than one that was a matter of grace. " [T] he limiting words [of Section 5] . . . exempt hearings of less than statutory authority, not those of more than statutory authority." 1 3 However, the Court had previously determined that an alien in Wong's plight was constitutionally entitled to a hearing; in the Port Security cases that is precisely what is to be decided. So, are we in or out of the APA? It is our contention that the Constitution does require these proceedings to be adjudicated "on the record after opportunity for an agency hearing," and if the APA adds any helpful refinements, well and good. But if we can get the Port Security Program into the APA only by first resolving the constitutional issues, the APA is not the easy solution we are looking for. Because of the "naval... affairs" exemption, it is probably not a solution at all.
Protection of thw Fifth Amendment
Now, what does the Constitution require in a case like this? Due process of law, we have assumed; but there have been certain recent cases in which Fifth Amendment due process was effectively withheld, and we must either distinguish them or give them decent burial before we can go on to consider the content of due process. We summarily put to one side the recent cases that have practically stripped aliens of constitutional protection agairist the immigration authorities.
1 4 Wickliffe and Rogers are native-born; Rogers proudly hails from Cornerstone, Arkansas !'4 We can also avoid discussing cases that involve the fullest exercise of the war power, for example the shock-142. 339 U.S. 33 (1950 
1953]
HeinOnline --62 Yale L.J. 1191 [1952] [1953] ing Japanese-American detention cases ;146 fortunately, the present emergency has not reached that pitch, and Wickliffe and Rogers are not Nisei.
We could also avoid the holding in Bailey v. Richardson, 14 7 that the Government does not have to afford due process in dismissing its own employees, by reiterating the fact that the Coast Guard program bears on private employment. But that case deserves further attention because it is responsible for a misleading doctrine. On the premise that employment in the executive department is "at the will of the appointing authority, not for life or for fixed terms," the Court concluded that "to hold office at the will of a superior and to be removable therefrom only by constitutional due process of law are opposite and inherently conflicting ideas. Due process of law is not applicable unless one is being deprived of something to which he has a right. 1 a unanimous Court held that an Oklahoma loyalty oath for state employees "must fall as an assertion of arbitrary power. . . .The oath offends due process" because it is tainted by an "indiscriminate classification of innocent with knowing activity" in proscribed organizations. Here the Court openly met the argument that there could be no denial of due process because there was no right to public employment, and said, "We need not pause to consider whether an abstract right to public employment exists. It is sufficient to say that constitutional protection does extend to the public servant whose exclusion pursuant to a statute is patently arbitrary or discriminatory."' If the Weinan case extends due process to public employment, a fortiori the Fifth Amendment applies to private employment. So it is hardly necessary to try to decide abstractly whether exclusion from private employment pursuant to a statute is a deprivation of liberty, or property, or both.
1 0 If we characterize it as a property interest, as in a price or rate level, the path of administrative process is straight and narrow. 4 There is, however, one byway that seems to lead entirely away from due process standards. We should therefore investigate it, but only briefly, for it is a blind alley. Seamen, as a routine peacetime matter, must have licenses or certificates from the Government to pursue their calling. If that fact conjures up the confusion of doctrine surrounding the requirements for license revocation, stern exorcisms are called for. License revocations without due process are sometimes justified by the proposition that the holding of the license is a mere privilege and not a right. But, as we have just demonstrated in the case of employment denials, the privilege-right dichotomy is meaningless.
1 5 License denials without notice and a hearing are justified "if an occupation be one which serves no socially useful purpose."' 5 6 Seafaring, however, is a socially useful occupation. Finally, it is noteworthy that the peacetime regulations under which seamen's licenses may be denied or revoked are in fact models of full administrative due process.
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If we think of the right to pursue a calling as a liberty protected by the Fifth Amendment, analogies are few. (1951) , where the issue was the authority of the Attorney General of the United States to designate organizations as "totalitarian, fascist, communist or subversive." Justice Burton's opinion resulted in a narrow holding that, on the pleadings, the Attorney General's action must be considered arbitrary. Space does not permit further analysis of the case here; see BoNTEcou, THE FEDERAL LoYALTx-SEcunr r PrXo~nA 225-35 (1953) . From the six opinions in the Joint Anti-Fascist case it seems reasonable to deduce that a majority of the Court still recognizes that due process requires notice and hearing where administrative action invades any substantial private right. the courts have been rather less jealous of the administrative standards of Selective Service than of the standards controlling public utility commissions; the interpretations of due process in draft cases have not been expansive. 1 6 0 The paradox is explainable, we think, on several grounds. First, service in the armed forces, even if it is the result of coercion, still represents the citizen's "supreme and noble duty of contributing to the defense of the rights and honor of the nation."' 1 0 Second, there is the persistent supposition that conscription signalizes an extraordinary emergency. Third, there is a strong belief that, if the draft is to be fair, it must be all-inclusive. When the banner of due process is borne by those claiming exemption, it commands less respect than usual.
These attitudes are all illustrated in the very recent and relevant case of United States v. Nugent.' 1 0
The Selective Service Act, 102 in providing for the exemption of conscientious objectors, stipulates procedural arrangements not available to other registrants. If the exemption is initially denied by the local board and the case is before the appeal board, the statute directs the Department of Justice to conduct an "inquiry" and a "hearing." 106 The results go as recommendations to the appeal board, which is not bound to follow them.
The registrant in the Nugent case claimed that he was entitled to have access to the FBI's report (the statutory "inquiry") ; and the Second Circuit so held.' a The Supreme Court, reversing, held that the statute and the Constitution were satisfied when the registrant had an opportunity to present evidence before the Department of Justice hearing officer, and when, as was the practice, he was entitled to be advised of the "general nature and character" of "unfavorable" information in the investigation report. 05 In context, the word "hearing" in the statute did not contemplate "formal and litigious procedures," because the Department of Justice was not deciding anything. The Court described the Department's role as that of an "auxiliary service" in a "special class of cases." "The duty to classify-to grant or deny exemptions to conscientious objectors-rests upon the draft boards, local and appellate, and not upon the Department of Justice."'"( The Department's only duty is to "forward sound advice, as expeditiously as possible, to the appeal The Court pointed out that the Selective Service Act, designed to "impose a common obligation of military service on all physically fit young men," Nwas a "valid exercise of the war power.... [Its] procedures must be geared to meet the imperative needs of mobilization and national vigilance. . ... "3 Thus, in the peculiar atmosphere surrounding Selective Service, the Court held that "hearing" does not mean "hearing." And it may well be right, so far as congressional intent is concerned, because the whole scheme of Selective Service rests on the informed but informal decisions of the local boards.
6 9 These boards are not aloof judicial tribunals; their members are drawn from the neighborhood: their obligation is to apportion the community's quota fairly. The registrant seeking exemption dearly has the burden of maldng out his claim; and the board may gather information in unconventional ways. 70 The appeal boards are confined to the file collected by the local board, and to a written statement by the appellant .' 7 The FBI inquiry and the Department of justice hearing for conscientious objectors are unique within the system.
If all this represents due process, it has little bearing on our Coast Guard problem. Selective Service leads to honorable military duty; Port Security screening to the stigma of exclusion as a security risk. Congress has mitigated the hardships of military service by re-employment rights and by the great variety of veterans' benefits; the barred seaman is left to his own resources. And on the precise issue decided by United States v'. Niget-the availability of the FBI reports to the conscientious objector-it should be emphasized that the Court treats these reports as part of an "auxiliary service," and that their details are not disclosed either to the appellant or to the board which decides his claim. 1626.12, 1626.24 (1951) .
172. The opinion is unsatisfactory because it quite failed to meet this point, one that troubled the dissenters and the able judges below whose views were overruled. The FBI reports in question help shape the recommendations of the Department of Justice hearing officers; these in turn presumably influence the appeal boards; see Swr]3-& J,%co, CoNscPanox OF ConscIncE 76 (1952) . But the reports are withheld from the appeal boards as well as from the registrants. This remote reliance on unrebutted "secret police reports," Judge Hincks said, raises a question whether the methods of selection are indeed "'fair and just' within our Anglo-Saxon concepts of justice and due process." United States v. Geyer, 108 F. Supp. 70, 72 (D. Conn. 1952) . Contra, Imboden v. United States, 194 F.2d 508 (6th Cir. 1952) .
The Court also failed to give any consideration to the value that these reports would have to the registrant, or to the policy grounds for withholding them. For a weak attempt seamen may be the blood and bones of the Commandant's decisions, both at the beginning and at the end of the screening process. The "liberty" of conscripts has required some digression, because of the apparent pertinence of the Nugent case. If we may now assume that government denial of private employment is not controlled by the law of aliens, Nisei, government workers, liquor licensees, or conscripts, 73 we may move on to the climactic problem: the meaning of administrative due process in these security cases.
How Flexible Is Due Process?
So far, we are in agreement with judge Murphy's conclusion in Parker v. Lester when he said, "The deprivations suffered by petitioners are substantial. In the hierarchy of legally protected values, the right to private employment occupies a lofty place-certainly a higher one than occupancy of a government job or possession of a driver's license." "But," he continued, "judicial solicitude for the petitioners, however great, is limited by countervailing considerations of equal magnitude. The countervailing consideration here in play is the undoubted right of the Nation to protect itself from subversion.
' 1 7 4 To that also, amen. What restrictions on liberty do these countervailing considerations admit? To Judge Murphy, the "maximum procedural safeguards which can be afforded petitioners without jeopardizing the security program" include adequate notice of specific charges and opportunity to rebut them ;175 but, as has been earlier indicated, they stop short of confrontation and crossexamination of adverse witnesses.' 7 6 He decided also that due process does not demand that the hearing be held before the suspects were kept off vessels.' 7 7
One may agree that due process is a fluid concept, but its fluidity is intended to accommodate it to the varying demands of fundamental justice, not to facilitate pouring it down the drain. Before we capitulate to the demands of national security (which in this case means chiefly the demands of security officers to protect their sources of information), it should be recalled that the very existence of the Port Security Program, or any similar one, is a considerable invasion of liberty. Thus substantive rights, also subject to due process, are put in jeopardy. If national security demands that communists to formulate one, see Elder v. United States, 202 F.2d 465, 469 (9th Cir. 1953) . These cases all appear to involve only harmless information about the religious status of conscientious objectors; see Heisler, The Law Versus the Conscientious Objector, 20 U. or Cal. L. Rzv. 441, 446 (1953). 173. The authors accept the state of the law of due process, to the extent that it restricts the rights of these classes of persons, only as a necessity not a duty.
174. Parker v. Lester,-F. Supp.-(N.D. Calif. 1953). Mimeo., n.114 suIpra, at 17. 175. Id. at 19-21. 176. Id. at 20-21. 177 . Id. at 20. [Vol. 62 :1163 or drunkards be kept off merchant ships, it becomes necessary to use the utmost care to see that we are going no further than the situation requires.
We are now abandoning Judge Murphy to embrace the formula laid down in the impressive dissent of Justice Jackson in Shaughnessy v. United States ex rel. Mezei. 178 In this very recent case a bare majority of the Court held that an alien who, by reason of a protracted absence from the country, had lost his status as a resident, could as an applicant for admission be detained indefinitely on Ellis Island if no other country would give him shelter, and that the law need not require the Attorney General either to disclose the reason for exclusion or to grant any hearing. Even though Justice Jackson's reasoning could not persuade a majority of the Court in the present climate and in an alien's case, surely it will gain the ascendancy in other times and circumstances. It is a pleasant necessity to quote key passages from his opinion, and hard to avoid the temptation to include some of the Jacksonian barbs at the spectacle of Mr. Mezei "putting the Government of the United States in such fear that it was afraid to tell him why it was afraid of him.IUD We invite the reader, wherever Justice Jackson refers to "detention of an alien" to substitute "exclusion of a seaman from his calling," and see how it fits.
"The interpretations of the Fifth Amendment's command that no person shall be deprived of life, liberty or property without due process of law, come about to this: reasonable general legislation reasonably applied to the individual. The question is whether the Government's detention of respondent is compatible with these tests of substance and procedure." 180 "Substantively, due process of law renders what is due to a strong state as well as to a free individual. It tolerates all reasonable measures to insure the national safety, and it leaves a large, at times a potentially dangerous, latitude for executive judgment as to policies and means.
"After all, the pillars which support our liberties are the three branches of government, and the burden could not be carried by our own power alone. Substantive due process will always pay a high degree of deference to congressional and executive judgment, especially when they concur, as to what is reasonable policy under conditions of particular times and circumstances."'1' "I conclude that detention of an alien would not be inconsistent with substantive due process, provided-and this is where my dissent begins-he is accorded procedural due process of la,,,.... "Procedural fairness, if not all that originally was meant by due 178. 345 U. S. 206, 218 (1953 process of law, is at least what it most uncompromisingly requires. Procedural due process is more elemental and less flexible than substantive due process. It yields less to the times, varies less with conditions, and defers much less to legislative judgment. Insofar as it is technical law, it must be a specialized responsibility within the competence of the judiciary on which they do not bend before political branches of the Government, as they should on matters of policy which comprise substantive law. "If it be conceded that in some way this alien could be confined, does it matter what the procedure is? Only the untaught layman or the charlatan lawyer can answer that procedures matter not. Procedural fairness and regularity are of the indispensable essence of liberty. Severe substantive laws can be endured if they are fairly and impartially applied.' 18 2 "The most scrupulous observance of due process, including the right to know a charge, to be confronted with the accuser, to crossexamine informers and to produce evidence in one's behalf, is especially necessary where the occasion of detention is fear of future misconduct, rather than crimes committed."'1 8 "Congress has ample power to determine whom we will admit to our shores and by what means it will effectuate its exclusion policy. The only limitation is that it may not do so by authorizing United States officers to take without due process of law the life, the liberty or the property of an alien who has come within our jurisdiction; and that means he must meet a fair hearing with fair notice of the charges. ' S 4 "It is inconceivable to me that this measure of simple justice and fair dealing would menace the security of this country. No one can make me believe that we are that far gone."'
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It would be superfluous to try to embroider the close fabric of Justice Jackson's argument. Nevertheless, what the Justice finds inconceivable is accepted as sober fact by many responsible officials and observers. They believe that the withholding of evidence is unavoidable, because to disclose it would end the usefulness of undercover agents, and to expose witnesses to cross-examination would make them keep silent. Sess. 245-7 (1947) . See, also, Hoover, 4 Comment on the Article "Loyalty Among Government Employees," 58 YALE L.J. 401, 404, 410, 417 (1949). mation. It excuses the absence of confrontation: the Government cannot afford to expend its informers. And cross-examination: how many citizens will tell about their neighbor's strange doings if they may be subjected to the ordeal of testimony? It excuses the extraordinary fact that the officials who hear and decide may not even know the source of the charges: after all, the Federal Bureau of Investigation cannot jeopardize its contacts with secret agents T-3 and D4 and other confidential informants by revealing their identity to civilian board members, or even to Vice-Admirals. So the Commandant may be advised only that a source of "known reliability" has seen the suspect's Party card. To whom is the reliability knon? To the Federal Bureau of Investigation, and "that," as one skeptical loyalty board member was told by a reviewing official, "should be enough for you." 157 We do not propose to instruct the reader on the virtues of cross-examination and the unreliability of informers. Nor do we mean to lecture those who believe that the FBI and other investigative agencies could not bear up under the burdens of due process of law. In the recommendations that follov, we will try to justify our view that this whole problem of confrontation is a matter of police convenience, not of national necessity, and that it can be resolved any time the courts bear down on the prosecutors. As we see it, if the Congress and the Executive think it necessary to exclude private citizens from a lawful calling on grounds of national security in an emergency short of war, they can do it; but if they further think it necessary to eliminate fair notice and hearing, they cannot do that. Reasonable men may disagree on whether a fair hearing can exist without the right to cross-examine, but the lack of this right cannot, from the standpoint of Justice Jackson, be excused on the grounds of expediency.
If confrontation is really a life-and-death issue, the familiar process in constitutional adjudication of balancing interests might come into play. One extraordinary thing is that the courts are being asked to take judicial notice of these alleged necessities on the most casual basis. The court in Parker v. Lester based its decision on a press release, quoted from the [Vashington Post, in which the late Seth Richardson, Esq., the first Chairman of the Loyalty Review Board, reported the judgment of the Federal Bureau of Investigation that "[Practically none of the evidential sources available will continue to be available to the Bureau if proper secrecy and confidence cannot at all times be maintained with respect to the original source of information, and that if the source of such information is to be disclosed-save in the exceptional case-the Bureau can be of much less service to the Board in making the essential basic investigation."ISS 187. Interview by senior author with a Loyalty Board member. Washington Post, Dec. 28, 1947, p. 10, col. 3; Parker v. Lester-F. Supp.-(N.D. Calif. 1952) .
183.
Giving full weight to the integrity and responsibility of the FBI officials whose views were thus disclosed, can the courts cut the heart out of the constitutional requirement of notice and hearing on the authority of a press release in the Washington Post?
An outline of what we believe constitutional due process requires in this sort of case will suffice to show that it does not require anything suicidal. A step-by-step review of the controversial stages of a case results in these fairly simple proposals:
1. The seaman must be given detailed notice of the charges against him. Whether it is in the form of one document, or of a notice summarizing the charges, followed by a bill of particulars, is not important, provided that the summary initial notice makes it clear that the man is entitled on request to whatever relevant details he needs to make his defense.
189 It is doubtless convenient for the Coast Guard to serve a meaningless mimeographed statement that clearance has been denied, in the language of the Executive Order, whenever and wherever it catches up with an errant seaman. But surely with airmail and other rapid communication facilities at its disposal it will require little time to convey precise charges to a man when he comes ashore. The possibility that a lawful notice will disclose confidential sources is no ground for dispensing with it; the Coast Guard's alternatives to revealing such sources are discussed under point 3 below.
2.
Can a man already in maritime employment be excluded pending the hearing and decision in his case ?l90 This is in itself a substantial deprivation, because it may take a year to carry a case to its conclusion. At the same time, if the dangers that the program guards against are real, they are scarcely met by leaving a trained saboteur in a position to blow up the Panama Canal while his case is under adjudication. Fortunately, there is a simple and equitable escape from this dilemma: let the Government reimburse the seaman for lost wages if he is ultimately cleared. Back pay to compensate for summary suspension that turns out to have been unnecessary is a familiar 594 (1950) , involving multiple seizures of goods under the Food and Drug Act, where it was held that "it is not a requirement of the due process that there be judicial inquiry before discretion can be exercised. It is sufficient, where only property rights are concerned, that there is at some stage an opportunity for a hearing and a judicial determination." Id. at 599 (emphasis added). feature in labor law and arbitration ;191 more to the point, it is a part of the new federal employees' security program.
19 2 We cannot assert with confidence (as the decisions stand) that due process requires reimbursement; but reimbursement we think would eliminate any question of breach of due process arising from screening first and hearing afterward. The consequence of this proposal may be to create a claim for lost wages in all those who have so far been cleared, and in any who may now be cleared after their cases are re-opened. Since, as champions of due process, we consider reimbursement only elementary justice, 1 3 as taxpayers we can view such a modest drain on the Treasury with equanimity. There are other hardships imposed by a proceeding of this sort that not even money can assuage. In future cases, however, the issue is likely to be of diminishing importance. Most cases will concern newcomers to the industry. They can be required to wait a reasonable time for security clearance, just as they must wait for the processing of their certificates of competence.
3. At the heart of due process is the opportunity to face and rebut the evidence on which the charges are based. This requirement does not mean that the Government must unearth an informer every time it wants to bar a communist. The problem is no different from that faced by a criminal prosecutor in many cases. If he wants to protect his undercover sources, he must use their information only as leads on which to build an independent record. There is a well-recognized evidentiary privilege which, under most circumstances, the prosecution can invoke to block inquiry into the source or content of the original lead. 1091, 1094 (1951) . The privilege not to disclose the identity of an informer does not relieve the Government of its obligation to prove a case by competent evidence. This is also true of the The other objection that is raised on security grounds against confrontation is that it will prevent ordinary citizens from giving information, because of the resulting trouble and embarrassment for those who are required to testify. 199 This unproved assumption is a reflection on the loyalty of the whole populace. If communist sailors do threaten our security, is it believable that other citizens will shirk their duty to help identify them? 4. A shift in the burden of proof, from the seaman to the Government, would signalize the conversion of the present "appeals" into proper hearings. The original standard 2 0 0 should be partly restored and partly revised to require the Commandant to grant clearance unless on all the evidence and on the record he finds that the presence of the man on board ship or on the waterfront would be inimical to the national security. This would mean that at the hearing affirmative evidence would have to be presented to establish that the respondent was ineligible as charged, under one or more of the criteria specified in the Regulations. 201 Though it may not be constitutionally essential, the presentation of the Government's case should preferably be made by someone other than the board chairman.
2 02 The Coast Guard's advocate, however, should not cast himself in the role of a prosecutor. In other security programs, measures have been taken to avoid an unduly adversary atmosphere by designating an employee to "assist" the board in the presentation of the case. 203 Whatever the success of such regulations, there is merit in attempting to present the Government's case dispassionately. We urge this simply because of the fact that most of the men charged do not, we iunderstand, have counsel.
-0 4 5. Contrary to the present practice, the recommended decision of the hearing board and the report on which it is based should be made available to the respondent. It would be permissible to rest the power of final decision either in the hearing board or in the Commandant; but if the Commandant continues to decide these cases we should think that some opportunity to communicate with him must be afforded. The simplest and most effective way to reach the Commandant is by permitting the appellant to take exceptions to or make comments on the board's report. This is not to be taken as a demand for formal findings of fact, by either the board or the Commandant, or for a new hearing or oral argument before the Commandant. Due process does not require any prescribed channels of argument and appeal°.
0
At the same time, it is well to keep in mind that a multiplicity of appeals does not overcome fundamental denials of due process.
Wre are in danger of losing both ourselves and our readers in the nuances of what is desirable, as distinct from what is required in administrative proceedings. To recapitulate the main points, what we take to be constitutionally required is that the decision in a case of this sort must be based on a reviewable 206 record, made after detailed charges supported by substantial evidence presented at a hearing. The skeleton of the present program can, if it is desired, be left intact; but some of the functions must be markedly altered.
Two MAJOR POLICY ISSUES
Preoccupation with the essentials of procedural due process should not be allowed to obscure other important aspects of the Port Security Program. We can only raise, without resolving, a cluster of problems that gather around two related questions: who is to set the substantive standards for clearance of personnel, and who is to decide the cases?
Congress, of course, is the proper organ of government for initially defining the circumstances that will justify exclusion from private employment on security grounds; this is not a matter of internal housecleaning for the executive branch. We have already granted that the delegation found in the Magnuson Act is probably legally sufficient ;207 but we do not intend to defend it as wise legislation. Even if the degree of urgency that existed in the autumn of 1950 excused such hasty action, it is never too late to mend. Indeed, the present Congress could with some profit direct its eager investigative eye to 205 With some answers, Congress might then rationally decide whether it wanted to continue the program, and in what form. So might the courts reach a rational decision, if they are asked to say at what point due process calls a halt to harsh substantive standards.
The necessity for such a decision on substance might be hastened by the very act of requiring procedural due process. Suppose that, following such a decision, the administrative authorities feel that they are unduly hampered.
Might they attempt to undercut the court's edict by expanding the categories of sin? They might redraw the criteria so as to authorize inferences of ineligibility from conduct now considered inoffensive. Or, under the existing criteria, the triers may begin to leap from small incidents to great conclusions. For example, the present criteria make recent sympathetic association with a subversive organization ground for exclusion, but a proviso permits an escape for the suspect provided he can show "by more than a mere denial" that the association won't jeopardize security. 210 If it turns out to be inconvenient to make a record on open evidence, a first step could be to delete the proviso, and then make sympathetic association unequivocally disqualifying, defining "recent," say, as any time since 1939. If this did not sufficiently tip the balance toward the authorities, the next step would be to expand the content of the elastic concept of "sympathetic association." To take an illustration from the Rogers hearing described earlier,-1 ' buying a ticket in a raffle run by an organization deemed subversive could be considered to be motivated by syrnpathy for the organization rather than by the hope of winning a Nash. Furthermore, an evenly divided Court sustained that portion of the oath which demands an abjuration of belief in such means.
In the Taft-Hartley Oath Case the Court had the benefit of a debated and deliberate congressional judgment; here Congress gave the Executive a blank check. In the Taft-Hartley instance, the most thunderous spokesmen of organized labor had voiced their abhorrence of the oath ;215 in the Port Security Program, the major maritime unions (though they may someday rue it) have until now acquiesced in this extension of Government power over their membership. If a case reaches the Supreme Court on the substantive aspects of the Program, the Court will be in an exposed position; and one hesitates to predict that it will hold even the weak line that commanded a majority in the Oath Case.
On our last question-where the administrative power to decide these cases is to lie-little of a positive nature can be said. This issue also requires knowledge of further facts, such as an investigation by the Senate Committee on Government Operations could disclose. In this part of the investigation we should want to know more about the operation of the Coast Guard. We should assume that the Commandant, though he accepts the responsibility of decision, must in fact rely heavily on his subordinates. Who are they, and what is their training? Is the "Commandant, taken either as the person incumbent at any time, or as the symbol for the institutionalized decision of the Coast Guard, the proper repository of power? If the final power were to be reposed in a board separated from the investigative and enforcement duties of the Coast Guard, what kind of a board? Is the tripartite principle, conceived as a means for resolving large conflicting interests of management and labor, properly applied to cases involving individual adjudication? There is a lack of detachment in persons drawn directly from the ranks of maritime labor and management; however, the present boards may provide better representation of the labor interest than is found on the usual "public" board.
The hypothetical congressional inquiry would unavoidably ask questions about the competence of the Coast Guard to make this kind of decision at all. Since the investigation is not likely to occur in the immediate future, we feel constrained to suggest some private doubts. Honorable as is the Coast Guard's history of stalwart service, nothing in it has equipped its officers to sit in judgment on the loyalty of private citizens. We say "loyalty" in full realization that this is a security program. Although a disqualification on security grounds should not necessarily carry a stigma of disloyalty, we are fairly confident that it does, because we are confident that most of the cases concern alleged subversive connections.
There is a real awkwardness here. If the Coast Guard has the responsibility of safeguarding the ports, as it has, what outside board or official can execute a most ticklish part of that responsibility? But at the same time, one hesitates to leave these delicate judgments-far different from deciding the responsibility for a collision, or the penalty for jumping ship-to men wearing a uniform, and trained to the sea, not to the law. These doubts can be overcome. The Coast Guard has lawyers; and one has heard practitioners speak highly of both the military and civilian members of the Industrial Employment Review Board.
2 1 0 But in the end, the present authors' confidence is shaken by one episode, perhaps trivial in itself. An attorney recently wrote the Coast Guard requesting detailed charges on behalf of a seaman client. He was advised in reply that, "the rules of evidence do not apply to proceedings of this nature hence specificity of charges are [sic] not necessary." This blunder 2 17 leaves one with a shuddering suspicion that the rules of logic do not apply either.
Comment on all these critical issues has been tentative and brief. One excuse for this inadequacy can be advanced, and it needs to be underscored. There are not enough facts available about the need for and operation of the Port Security Program to support intelligent policy decisions, whether by the Congress, the courts, or the public. Two interests are said to justify the silence that enfolds this as well as other security programs: first, the danger of revealing too much of our protective measures to those who would confound them; second, the desire to protect from needless publicity the victims of the program. Both interests are legitimate, but both have limits which, we think, are often exceeded. As for letting the enemy know how successful we are in balking his knavish tricks, surely he must know already, if the Program has been hitting the correct targets. And as for protecting the reputation of the innocent, it can be preserved without a total blackout of the 216. This Board screened Defense Department contractors and their employees for access to classified material. It had a civilian chairman and one military member from each of the three services. See note 2 supra.
217. If the Coast Guard functionary had checked the appropriate Port Security Regulation, 33 CODE FED. REGs. § 1 21.23(g) (Supp. 1952), he would have learned that "The technical rules of evidence shall not apply" (emphasis added) ; and he might then have perceived its familiar purport, which is to avoid rigid exclusionary rules.
cases. One suggestion would be to enlist a group of disinterested and publicspirited citizens to abstract and comment on a sample of cases, while concealing the identity of the parties.
As things stand, a critic of these activities, which affect the lives and livelihood of so many people, is left, in his search for significant facts, hunting for the proverbial black cat in a dark room. Only on the issue of procedural due process do we feel confident what the standards should be. As Justice Frankfurter recently wrote, "The enemy is not yet so near the gate that we should allow respect for traditions of fairness, which has heretofore prevailed in this country, to be overborne by military exigencies.... In a country with our moral and material strength the maintenance of fair procedures cannot handicap our security. Every adherence to our moral professions reinforces our strength and therefore our security. ' '218 218. Nugent v. United States, 73 Sup. Ct. 991, 998 (1953) (dissenting opinion).
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